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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No. 2, 
SONITPUR, TEZPUR 

 
Criminal Appeal No. 11 (S-3) of 2015 

(Arising out of Judgment dated 10.6.2015 
in Sessions Case No. 66 of 2014) 

 
Sri Abhiram Guria (52 years) 
S/o- Late Shanti Guria 
R/o- Village- Berajan 
P.S- Tezpur 
Dist- Sonitpur, Assam      ...Appellant 

 
-VERSUS- 

1. The State of Assam 
(To be represented by the Public Prosecutor, 
Sonitpur at Tezpur)      ...Respondent 

 
 

Present 
Ms. A. Ajitsaria, AJS, 

Addl. Sessions Judge No.2, Sonitpur, Tezpur  
 
 

Appearances 

 For the Appellant: Md. F. Haque, Advocate,       
 

For the State      : Sri. Khemraj Adhikari, Addl. Public Prosecutor   
 

 

Date of Hearing    :    10.6.2016, 13.7.2016 

Date of Judgment :    13.7.2016 

 

J U D G M E N T 

1. The appellant has challenged the judgment and order dated on 

10.6.2015 passed by the Learned Assistant Sessions Judge, Sonitpur, 

Tezpur in Sessions Case No. 66 of 2014 whereby the appellant was 

acquitted of the charge under section 366/376/493 IPC and convicted the 

accused/appellant u/s 417 IPC and sentenced the accused/appellant to 
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undergo simple imprisonment for one year and to pay a fine of Rs.5,000/- 

only, in default, to suffer S.I for another six months.  

2. Facts of the case, in brief is that on 4.6.2014, informant, Sri 

Premodoi Tapno, father of the victim girl lodged an FIR at Borghat OP, 

stating, inter alia, that on 20.10.2013, his daughter, “X” (20 years) had 

gone missing from his residence and that he suspected Abhiram Guria and 

his wife Smt. Massa Guria, were involved in the occurrence. The same was 

registered as Tezpur PS Case No. 623/14 u/s 366/493/376 of IPC.  

3. In the trial before the Learned Assistant Sessions Judge, Sonitpur, 

Tezpur charge u/s 366/493/376 I.P.C was framed against the appellant, to 

which he pleaded not guilty.   

4. During the course of trial, prosecution examined as many as nine 

witnesses whereas the accused/appellant adduced none. Upon conclusion 

of trial and hearing the parties, the Learned Asstt Sessions Judge, Sonitpur, 

Tezpur passed the judgment impugned in the present appeal.  

5. The grounds, inter alia, on which the appellant has assailed the 

judgment dated 10.6.2015 passed by the Learned Asstt Sessions Judge, 

Sonitpur, Tezpur are that the judgment is more based on sentiments than 

on sound principles of law.     

6. I have perused the records, the memorandum of appeal and heard 

the Learned Counsel for the appellant and the Learned Public Prosecutor. 

Whereas the Learned Counsel for the Appellant reiterated the grounds 

urged in the Memorandum of appeal, the Learned Addl. Public Prosecutor 

supported the judgment and submitted that the same does not call for any 

interference. 

7. In order to appreciate the contentions raised, let us first discuss 

the evidences on record. 
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8. PW 1, Dr. Ila Rajkhowa deposed that on 7.6.2014, she examined 

“X”, 25 years, in connection with Tezpur PS Case No. 623/14 and found her 

gait to be normal, secondary sexual characters were in developing stage; 

vaginal smear failed to show spermatozoa; all epiphysis of the bones 

around left elbow joint had fused with their shafts; epiphysis of the iliac 

crest was open. PW 1 stated that no mark of violence or injury was seen on 

her body or her private part.PW 1 opined that there were no signs of 

recent sexual intercourse, at the time of examination and the girl was 

above 18 years of age. PW 1 exhibited the medical report as Ext 1, Lab 

report as Ext. 2, Advice slip as Ext. 3 and X-ray and Sonography reports as 

Ext. 4. In cross examination, PW 1 stated that in Ext. 3, 4 and 5, the age of 

the person examined was written as 25 years but in her report the age was 

written as per the verbal statement of the victim girl.  

9. PW 2, Premadhar Tapno stated that the victim girl was his 

daughter. PW 2 stated that the incident occurred about one year back; 

when his daughter was a student of matriculation. PW 2 stated that his 

daughter used to go to school along with her friends on her cycle. PW 2 

stated that one day, when his daughter had returned from her school, the 

accused/appellant Abhiram asked her if she would do harvesting work for 

him, to which her daughter replied that she would go to work if her friends 

would go. PW 2 stated that thereafter, she went to do harvesting work for 

the accused/appellant. PW 2 stated that in this manner, when her daughter 

used to come and go to school, one day the accused/appellant proposed 

that her daughter should reside in the house of the appellant and go to 

school from his house. PW 2 stated that when his daughter asked him/PW 

2 about the proposal made by the accused, he had resisted to the same. 

PW 2 further stated that thereafter, one day his daughter had gone for 

shopping but she did not return home, on search too, they did not find her. 

PW 2 stated that they searched for about 8 months. Ultimately, he 

informed the Mahila Samitee and lodged an FIR (Ext. 6) at the police 

station mentioning the name of the accused. PW 2 stated that he learnt 

that his daughter was staying at Lutpuria village. PW 2 stated that he went 
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there, but did not find his daughter. PW 2 further stated that thereafter, he 

learnt that his daughter was staying at Chapanal, whereafter, he, together 

with the police recovered his daughter. PW 2 stated that on enquiry, his 

daughter told him that the accused had taken her and kept her at different 

places. PW 2 stated that in the meantime, his daughter had given birth to a 

female child, who subsequently died. PW 2 stated that his daughter had 

informed that the child was that of the accused. PW 2 stated that his 

daughter was sent for medical examination and her statement was 

recorded in the Court. PW 2 stated that a meeting was convened in the 

village and though the accused was asked to come and attend, he had not 

attended the meeting.  

10. In cross examination, PW 2 stated that her daughter was 25/26 

years on age. PW 2 stated that his daughter earlier too had desired to stay 

in the house of the accused but he had resisted the same. PW 2 stated that 

he had gone to the house of the accused before lodging the FIR. PW 2 

stated that he had not lodged any FIR for about 8 months, when his 

daughter had been missing. PW 2 further stated that he, along with the 

members of the Mahila Samitee had gone and recovered his daughter. PW 

2 stated that he had not found his daughter in a pregnant condition. PW 2 

stated that he could not say where his daughter was, from the date of her 

disappearance and till the time she was recovered. PW 2 stated that her 

daughter had not informed her, where she was during the said period. PW 

2 stated that he did not remember who had written the FIR. PW 2 denied 

the suggestion that that he had not stated before the I/O that when his 

daughter used to go to the school, the accused had proposed that she 

worked for him. PW 2 stated that at that time, one person named, Bijoy 

Orang, aged about 27/28 years was there in the house of the accused and 

that he had seen the said person in the house of the accused. PW 2 stated 

that he did not know whether there was any relation between his daughter 

and Bijoy Orang. PW 2 stated that the accused had a wife but they had no 

children. PW 2 stated that inspite of the fact that he was father of “X”, his 

daughter had not stated about the occurrence to him. PW 2 stated that he 
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had deposed in the Court on the basis of what he had heard from the other 

persons. PW 2 stated that wife of the accused was an Asha worker and, at 

times, there used to be quarrel between the wife of the accused and the 

villagers. PW 2 denied the suggestion that his daughter had become 

pregnant with another person and, as she was ashamed, she was moving 

around from place to place; that the accused had not kidnapped his 

daughter; that he had not committed sexual intercourse with her.  

11. PW 3, “X” deposed that she knew the accused Abhiram. PW 3 

stated that in the year 2012, she had gone to the house of the accused to 

work as a daily labourer. PW 3 stated that wife of the accused, Marcha 

Maria asked her to stay in their house and to continue her studies from 

there. PW 3 stated that she had gone to the house of the accused in the 

year 2013, resided and worked there and continued her studies, as well. 

PW 3 stated that she had stayed in the house of the accused for about 6 

months. PW 3 stated that one day, at night, the wife of the accused, asked 

her not to close the door at the time of sleeping. PW 3 stated that while 

she was sleeping, suddenly, she saw the accused and got scared. PW 3 

stated that she enquired from the accused as to why he had come, to 

which the accused replied by saying that he wanted a child from her. PW 3 

stated that wife of the accused also had given such a proposal. PW 3 

stated that she did not agree to the proposal made by the accused. PW 3 

stated that then, wife of the accused told her that if she gave them a child, 

then she will divide her vermilion and take care of the child. PW 3 stated 

that thereafter, the accused person raped her. PW 3 stated that for about 2 

months, the accused person committed sexual intercourse with her. PW 3 

stated that though she had resisted, but the accused told her that she 

should not be afraid. PW 3 stated that as a result of such sexual 

intercourse by the accused, she became pregnant. PW 3 stated that 

thereafter, the accused person started inflicting cruelty on her. PW 3 stated 

that not being able to bear the cruelty inflicted by the accused, she fled 

from the house of the accused, one night. PW 3 stated that the accused 

person chased her, because of which she fell down in the paddy field, 
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whereafter the accused person dragged and pulled her by the hair and took 

her to his house and threatened to kill her. PW 3 stated that thereafter, one 

day while she was two months pregnant, she left the house of the accused 

person. PW 3 stated that on learning that she was pregnant, the accused 

induced and took her back. PW 3 stated that thereafter, in the name of 

giving better treatment, the accused took her to village Rupkuria and kept 

her in the house of Mariam Topno, an Asha worker, for three days. PW 3 

stated that thereafter, she was kept at village Bhitor Parua in the house of 

one Gowala for a month. PW 3 further stated that then, she was kept at 

Rupkuria and from there, the accused brought her to his own house and 

kept her confined for three days. PW 3 stated that thereafter the accused 

took her to National Highway and he called his wife there and from there, 

the accused took her to Kathalguri and kept her in the house Rajrus Barla 

for one month. PW 3 stated that from there the accused took her to the 

house of Sushila Kunkal (Asha Karmi) at village Udmari and kept her there 

for one month. PW 3 stated that there, on 20.2.2014, she gave birth to a 

female child, who subsequently died after three days because of jaundice. 

PW 3 stated that thereafter too, she stayed in the house of Sushila Kunkal 

for about four months. PW 3 stated that as there was quarrel with Sushila, 

she left the house of Sushil Kunkal and then she came to the house of 

Alpana Dutta, a Nurse and stayed there for fourteen days. PW 3 stated that 

during her stay at village Samuguri, her father had lodged an FIR at 

Borghat OP, on the basis of which, police recovered her from the house of 

Alpana Dutta along with the accused and one village headman. PW 3 

further stated that then, police sent her for medical examination and 

thereafter to the Court for recording her statement (Ext. 7). PW 3 stated 

that when she was staying with the accused, he/the accused had not 

allowed her to go to the house of other persons.   

12. In cross examination, PW 3 stated that a little far from the house 

of the accused person, persons belonging to her/PW 3 own community 

resided. PW 3 stated that she stayed at Nagaon in house of three persons, 

that is, one month in the house of Rajrus Barla, five months in the house of 
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Sushila Kunkal and fourteen days in the house of Alpana Dutta. PW 3 

stated that when she stayed in the house of the first person, the accused 

had gone to take stalk of her. PW 3 stated that when she stayed in the 

house of Sushila, the accused had visited 4/5 times to enquire about her. 

PW 3 stated that after one week of the birth of her child, the accused had 

gone and taken stalk of her. PW 3 stated that she had stayed in their 

houses, as per her own will and she had informed them everything about 

her, when she had been staying in their house. PW 3 stated that when she 

was in house of the accused, the person named, Bijoy Orang too was there 

and that at present he was not there. PW 3 stated that Bijoy Orang had 

informed her that he hailed from Chariduar. PW 3 admitted that when she 

was in the house of the accused, the accused had suspected that she was 

having an illicit relationship with Bijoy Orang. PW 3 stated that the accused 

had also beaten her for the same and that she had also stated before the 

Magistrate about the same. PW 3 stated that she had voluntarily resided in 

the house of Barlus at Rupkuria village and that others of her community 

too resided nearby; that she had voluntarily resided in the house of Mariam 

Topno; that she had gone walking from the house of Barlus to that of 

Mariam; that Berajan village was about 18-20 km from National Highway 

and there are Borghat OP, Borghat Centre, Napaam Centre, Panchmile 

Centre and Bazaar in between. PW 3 stated that she had travelled to 

Samuguri in a tourist bus from National Highway and in an auto from 

Berajan to National Highway. PW 3 stated that after she had become 

pregnant, she was in the house of her jethai for two months and that she 

had not informed her parents about the pregnancy. PW 3 stated that she 

had three elder brothers, two sisters-in-laws and one younger brother. PW 

3 stated that she had not informed about her pregnancy to anyone. PW 3 

stated that the accused was a cultivator and he used to go to the field 

during the day. PW 3 stated that in her statement before the Magistrate 

she had stated that she had reacted by saying that she could give a child to 

the accused but then the she would be caught by the villagers. PW 3 

denied the suggestion that she was not pregnant with the accused; that 
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she was pregnant with another person; that she had relation with another 

person; that because of her relation with the another person and coming to 

learn that she was pregnant, the accused as guardian had initially taken 

her to task, threatened her and even beaten her; that since the accused 

did not have his child he, in order to adopt her/PW 3‟s illegitimate child, 

had visited Nagaon. PW 3 admitted that after she became pregnant, the 

accused had stated that he would adopt the child. PW 3 stated that there 

was a meeting in connection with the occurrence but since the accused did 

not attend the same and did not agree to the resolution and as such the 

case was given. PW 3 stated that she wanted to enter into compromise but 

the Mahila Samity did not permit the same to be compromised. PW 3 

stated that some members of the Mahila Samity had come to Court with 

her. PW 3 admitted that she was ready to give the child to the accused only 

if she was not caught by the villagers. PW 3 admitted that she had not 

stated before the Magistrate or before the Io that “Marsa Maria asked her 

to stay in their house and to continue her studies from there; that she had 

gone to the house of the accused in the year 2013, resided and worked 

there and continued her studies, as well; that she had stayed in the house 

of the accused for about 6 months; that one day, the wife of the accused, 

at night, asked her not to close the door at the time of sleeping; that while 

she was sleeping, suddenly, she saw the accused and got scared; that she 

enquired from the accused as to why he had come.” ; that “the wife of the 

accused told her that if she gave them a child, then she would divide her 

vermilion and would take care of the child”; that “ she was raped for two 

months by the accused”; that the accused had pulled her by the hair, 

brought her back home and kept her confined in his house. PW 3 admitted 

that she had stated before the Magistrate that representing that she had a 

relation with another person, the accused had beaten her, because of 

which she had left the house of the accused and the accused had brought 

her back from the road and then she had sought pardon from the accused 

and asked him to leave her; that the accused and his wife showed her to 

different persons and kept her at different places, in order to look after her 
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during her pregnancy; that because her blood pressure had increased they 

had taken her to Samuguri, got her checked up and then brought her back 

home. PW 3 admitted that she had for the first time stated in her 

deposition that the accused had not allowed her to visit the house of other 

persons and that those statements were not made by her before the 

Magistrate and IO. PW 3 denied the suggestion that the accused had never 

slept near her bed, that he had not raped her and that she had not become 

pregnant with the accused; that since she had voluntarily became 

pregnant, she had not stated about having an illicit relationship before 

anyone. PW 3 admitted that the accused had not forcibly kept her in any 

place; that he had not forcibly committed sexual intercourse with her; that 

the case was lodged because of the incitement of the villagers and the 

Mahila Samity.  

13. PW 4, Smt. Mariam Topno stated that she was working as Asha 

worker since the past 8 years. PW 4 stated that she knew both the accused 

and the victim girl. PW 4 stated that in the month of November, last year, 

the accused/appellant had brought the victim girl to her residence when 

“X” was four months pregnant and that the accused had asked her to keep 

her for few days, whereafter “X” resided with her for one week. PW 4 

further stated that thereafter the accused took “X” to Tezpur. PW 4 further 

stated that after two weeks, he again brought X to her village and kept “X” 

in the house of one Kersen Surin, after two weeks “X” was taken away, 

however she could not say where X had been taken away.   

14. In cross examination, PW 4 stated that police had recorded her 

statement. PW 4 stated that “X” had voluntarily resided in her house. PW 4 

stated that she could not say from whom “X” had become pregnant. PW 4 

stated that wife of the accused had informed her that “X” had become 

pregnant because of her relationship with one labourer who used to reside 

in the house of the accused. PW 4 stated that since the accused and his 

wife did not have a child, they wanted to adopt the child of “X” and that 

was the reason why she had been kept in the house of PW 4. PW 4 stated 
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that since “X” had not desire to disclose about her pregnancy to her family 

members and others and thus, she resorted to residing at different places. 

PW 4 stated that “X” had studied till higher secondary.   

15. PW 5, Mrs. Alpana Talukdar stated that she was serving as a staff 

nurse at Udmari PHC, in Nagaon district since 2012. PW 5 stated that on 

2.2.2012, Sushila Puka, Asha worker brought “X” to her, for her delivery. 

PW 5 stated that after “X” was examined by the doctor, “X” was admitted in 

the hospital and subsequently, she gave birth to a female child. PW 5 

stated that after, 48 hours, “X” left the hospital with the Asha worker. PW 5 

further stated that police visited the hospital in connection with this case 

and they had seized one Delivery Register of 20.2.2014. PW 5 stated that 

in the Delivery register the name of the patient, name of the guardian or 

husband is recorded.  PW 5 stated that she had signed on the seizure list 

(Ext. 8) as a witness.       

16. In cross examination, PW 5 stated that “X” had not stated before 

her that she had been kept confined or forcibly brought to the hospital. PW 

5 stated that only Sushila Kurmi, the Asha worker was there with “X”, at the 

relevant time. PW 5 stated that the doctor had asked “X” about her 

husband and father of the child but “X” had not stated anything about the 

same. PW 5 stated that “X” had stated her name to be “Nobita Dhanuwar” 

and not as “X” and that she had stated that she was from Kathaluguri, 

Nagaon and hence she could not say what the true identity of “X” was. PW 

5 stated that when “X” was in the hospital she had not stated that she had 

been raped.   

17. PW 6, Smt. Sushila Pungkal @ Kumkal stated that she had been 

serving as Asha Worker since about 5 years in and around the Udmari PHC, 

in the district of Nagaon. PW 6 stated that the accused person had brought 

“X” to the said Primary Health Centre in the month of January 2012 and 

her delivery date was due. PW 6 stated that the accused person had 

introduced the victim to be her niece. PW 6 stated that when the victim felt 
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the pain, she was admitted at Udmari Sub-Centre and she gave birth to a 

female child. PW 6 stated that after one day, “X” was brought to her/PW6 

house, where she stayed for about four months. PW 6 stated that the new 

born child died after 3 days and thereafter, the victim girl went to the 

house of one Alpana Talukdar.       

18. In cross examination, PW 6 stated that after staying for about one 

month in her house, she had admitted the victim to the hospital and during 

the said period, since “X” was suffering from thyroid and pressure, she was 

taken to the hospital 3-4 times. PW 6 stated that “X” was voluntarily 

residing in her house and that the accused had not forcibly kept “X” in her 

house. PW 6 stated that even after delivery, “X” voluntarily continued to 

reside in her house. PW 6 stated that the accused had represented to her 

that X was his niece and that she had become pregnant through another 

person and as they would be put to shame if she continued to stay with 

him, “X” had been kept in the house of PW 6. PW 6 stated that the accused 

had told her that he would adopt X‟s child. PW 6 stated that she had asked 

“X” about the father of the child but “X” had not disclosed anything to him. 

PW 6 stated that the accused had stated that “X” had become pregnant 

through a labourer in his house and at the time of said disclosure, “X”    

was present there. PW 6 stated “X” had introduced herself to be Nobita 

Dhanuwar of Kathalguri village, Nagaon. PW 6 stated that after her delivery 

“X”   was freely roaming about in the village.  

19. PW 7, Sri Tanka Nath Sarma stated that about 10 months back, 

police had taken him to show the house of the accused person and then he 

had shown the house of the accused person. PW 7 stated that police had 

informed him that there was case against the accused person in connection 

with kidnapping “X”. PW 7 stated that the accused person was not found in 

his house and his phone number was collected from his wife. PW 7 further 

stated that the accused person had admitted before the police that he had 

taken “X” and kept her in the house of Asha worker at Udmari village, 

Nagaon and he had, along with the police went there to recover “X”. PW 7 
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stated that the “X” was recovered from the house of a nurse in village 

Udmari. PW 7 further stated that the said nurse did not allow “X”   to go 

with him and therefore he informed the Borghat OP, whereafter Borghat OP 

informed the Samuguri PS and then Samuguri PS recovered “X”.  PW 7 

stated that he had heard that “X” had given birth a child at Udmari Hospita 

and that the child had died after three days.  

20. In cross examination, PW 7 stated that the accused was with 

him/PW 7 when Samuguri PS was informed. PW 7 stated that “X” was not 

in a condition of confinement when they had gone and met her. PW 7 

stated that he learnt that “X” was hiding because she was bearing an 

illegitimate child.   

21. PW 8, Smt. Kersen Surin stated that the incident had taken place 

in the month of December last year. PW 8 stated that “X” was in her house. 

PW 8 stated that the accused person was her uncle and the wife of the 

accused person was her aunt. PW 8 further stated that in the month of 

December, her uncle and aunt brought “X” and kept her in her residence as 

“X” was pregnant. PW 8 stated that when she asked her uncle and aunt as 

to how and with whom “X” was pregnant, they had replied that she was 

pregnant with one servant who was working in their house. PW 8 stated 

that later on, when she had enquired from “X”, “X”  had stated that she 

had became pregnant with the accused and sensing trouble, she then 

asked her uncle to take “X” away whereafter, after 2 weeks her uncle took 

“X”  away.    

22. In cross examination, PW 8 stated that they belonged to Christian 

community. PW 8 stated that her father‟s name was Lukus Topno. PW 8 

further stated that she did not know the name father of the accused. PW 8 

denied the suggestion that the accused person and his wife were not her 

uncle and aunt. PW 8 stated that police had enquired from her. PW 8 

admitted that she had not stated before the police that when she had 

asked “X” about her pregnancy, “X” had taken the name of accused and 



Page 13 of 19 
 

that she had stated so for the first time in the Court during her examination 

in chief. PW 8 stated that she had not stated before the police that the 

accused and his wife were her uncle and aunt. PW 8 stated that she had, 

long back, gone to the house of the accused and thereafter she had not 

visited his house again. PW 8 admitted that she did not know with whom 

“X” was pregnant nor could she say as to who else had resided in the 

house of accused.    

23. PW 9, Sri Dhiren Kakoti deposed that on 4.6.2014, he was posted 

at Borghat OP as Incharge. On the said day, Premodoi Tapno lodged an FIR 

and accordingly, GD Entry No. 52 dated 4.6.2014 (Ext. 11) was recorded 

and the said case was endorsed to him for investigation. PW 9 stated that 

he had recorded the statement of the informant at the police outpost and 

learnt that the accused had kept “X” at village Rupkuria. PW 9 stated that 

he had gone to the said village and interrogated Moriam Topno and learnt 

that “X” was there in her/Mariam Topno‟s house for about a week. PW 9 

stated that he also enquired from the husband of Marium Tapno. PW 9 

stated that from there, the accused had taken “X” to the house of one 

Kersen Surin and kept her there for about a week and thereafter the 

accused had taken the victim from there. PW 9 stated that on 6.6.2014, the 

village headman, Tanka Nath Sarma of Berajan village informed him that 

“X” was at Udmari village. PW 9 stated that he sent the village headman 

and the accused Abhiram to village Udmari for recovery of the victim girl 

and he informed Samuguri PS. PW 9 stated that thereafter, with the help of 

Samuguri PS, he recovered “X” from Udmari village and recorded the 

statements of the local people of village Udmari. PW 9 stated that “X” had 

initially resided in the house of one Sushila Kunkal. PW 9 stated that on 

20.2.2014, “X” gave birth to a female child at Udmari PHC (Bed No. 193) 

and the said child subsequently died after three days of her birth. PW 9 

stated that he seized the delivery Register of the hospital vide seizure Ext. 

8, the seizure list. PW 9 stated that after recovery of “X”, he recorded her 

statement, sent her for medical examination and forwarded her to the 

Court for recording her statement u/s 164 Cr.PC.  PW 9 further stated that 
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he sent the original ejahar to Tezpur PS for registering a case and the same 

was registered there. PW 9 stated that after completion of investigation, he 

laid charge-sheet (Ext. 10) against the accused person. PW 9 stated that 

he prepared three sketch maps (Ext. 9).   

24. In cross examination, PW 9 stated that according to his diary the 

occurrence had taken place on 20.10.2013.  PW 9 stated that he received 

information about the occurrence on 4.6.2014. PW 9 stated that he had not 

received any FIR in between 20.10.2013 to 4.6.2014 and in the FIR lodged on 

4.6.2014, the cause of delay was not mentioned. PW 9 stated that he had 

gone to the Samuguri PS and discussed with the OC. PW 9 stated that the OC 

of Samuguri PS recorded GDE in connection with the said incident but he had 

not collected the said GDE nor had  he submitted  the copy of the same. PW 

9 stated that he had not recorded the statement of any police personnel of 

Samuguri PS. PW 9 stated that during the recording of the statement of 

witnesses of Udmari village under Samuguri PS, he did not get any proof of 

“X” having stayed in the said village. PW 9 stated while at Udmari village, “X” 

had introduced herself as Nabita Dhanuwar of Kothalguri village, Nagaon. PW 

9 further stated that PW 2/Premodhar Tapno had not stated before him that 

when his daughter had returned home from school the accused asked her to 

work for him; she had  stayed in the house of the accused for about 6 

months; that the wife of the accused, at night, asked her not to close the 

door at the time of sleeping; that while she was sleeping, suddenly, she saw 

the accused and got scared‟ that X enquired from the accused as to why he 

had come ; that accused did not allow her to come out of her house. PW 9 

stated that he had shown the place of occurrence in the sketch map to be a 

crowded place, where many houses were situated. PW 9 denied the 

suggestion that without there being any ingredients, against the accused he 

had submitted the charge-sheet.  

25. Having recapitulated the evidence on record, this Court now 

proceeds to re-appreciate the same. Since, the Ld. trial Court has acquitted 

the accused/appellant u/s 366/376/493 IPC, the same need not be gone into 
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afresh, as there is no challenge to the said acquittal. Nevertheless, what 

would have to be appreciated is whether there is evidence on record to 

sustain the finding that “X” had voluntarily indulged in sexual acts with the 

accused; the latter needs to be analysed in view of the fact that the 

conviction u/s 417 IPC is closely related to the said alleged act of sexual 

intercourse between the accused and “X”.   

26. This Court therefore analyses the conviction u/s 417 IPC. Section 415 

IPC reads as follows:  

“415. Cheating : Whoever, by deceiving any person, fraudulently or 
dishonestly induces the person so deceived to deliver any property to any 
person, or to consent that any person shall retain any property, or 
intentionally induces the person so deceived to do or omit to do anything 
which he would not do or omit,  if he were not so deceived, and which act 
or omission causes or is likely to cause damage or harm to that person in 
body, mind, reputation or property, is said to "cheat". 

 
Explanation. A dishonest concealment of facts is deception within the 
meaning of this section.”  
 
Section 417 IPC reads as follows: 
“417. Punishment for cheating: Whoever cheats shall be punished with 
imprisonment of either description for a term which may extend to one 
year, or with fine or with both.”  
 
27. While interpreting the ingredients required to attract section 415 

IPC, which defines cheating, a catena of judgments including Dilip Singh 

alias Dilip Kumar v. State of Bihar, reported in (2005) 1 SCC 88 and Bipul 

Medhi –vs- State of Assam by the Division Bench of Hon‟ble Gauhati High 

Court reported in 2006 (3) GLT 585 and others, needs to be kept mind, 

wherein, it has been held, inter alia, that  in  order  to  attract  section  415 

IPC   in  such  cases, it  is  incumbent on  the part of the prosecution to 

establish from the facts and circumstances that there was “dishonest 

intention on the part of the accused, right from the inception”. With regard 

to the element of “dishonest intention from its inception”, there is no 

straight jacket formula to evaluate the same and the same has to be 

ascertained from the facts and circumstance of the case at hand.  
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28. PW 2, father of X is a reported witness who lodged the FIR on 

4.6.2014. PW 4 and PW 6 are the two Asha workers who had given care to 

“X” before her delivery. PW 8 too, on request of the accused, had also 

given shelter to X. PW 5 is the nurse of Udmari PHC, Nagaon who 

witnessed the seizure of the relevant Delivery Register of their health 

centre, where “X” had given birth to a female child. PW 7 assisted in 

locating and recovering “X” from Udmari village. Except PW 2, father of X, 

none of the said prosecution witnesses have implicated the accused in any 

manner what so ever. 

 
29. It has been admitted by PW 4 and PW 6 that it was the accused 

who had kept X under their care but at the same time the said witnesses 

have stated that X had not stated before them that the accused was 

responsible for her pregnancy. PW 8 has in her deposition stated that on 

being enquired by her, “X” had stated that the accused was the father of 

her child but the defence has successfully confronted the said witness 

through the IO.  

 
30. Hence, what remains is the evidence of “X”, the alleged victim girl. 

It is therefore to be ascertained whether the evidence of “X” instils 

confidence and can be relied upon so as to confirm the impugned 

judgment. PW 1, who clinically examined X found X to above 18 years, the 

alleged victim too admitted that her age was much above 18 years, thereby 

indicating that “X” was of mature understanding and that she knew the 

consequences of her act.  

 
31. “X”, who has been examined as PW 3 sought to portray before the 

Court that since the accused and his wife did not have children, she was 

lured in establishing a physical relationship with the accused on the 

promise by the wife of the accused that she would share her husband and 

look after the child which would be born out of such relationship.  The said 

version has, for the first time, been disclosed during the deposition of “X” 

before the trial Court; fact which is conspicuously missing in her statement 
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before the IO.  

 
32. Again, “X” has stated that she had resisted but the accused 

committed “rape” upon her for two months and thereafter he inflicted cruelty 

on her. “X” has further stated that when she was two months pregnant, she 

left the house of the accused but on coming to learn that she was pregnant, 

he lured her back and later kept her in different places.  

 
33. That the accused and his wife first propose that “X” ought to enter 

into sexual relationship with the accused and thereafter give them a child and 

at the same time, accused after entering into sexual intercourse, started 

inflicting physical cruelty upon her, is unbelievable. 

 
34. From a close scrutiny of the evidence on record, it is seen that the 

prosecution has totally failed to establish that the accused did actually enter 

into sexual relationship with “X”. 

 
35. Scanning of the evidence of “X” reveals that “X” had admitted that a 

male daily wage earner was also working in the house of the accused and 

when the accused had suspected that “X” was having a relationship with the 

said man, the accused being her guardian had beaten her for the same and 

that later since her health required monitoring, he had kept her in the house 

of various Asha workers and that she could give him the child, but they would 

be caught. 

 
36. Thus, what the prosecution has been able to establish is that after 

coming to learn, that „X‟ was pregnant, the accused had taken X and kept her 

under the care of various Asha workers at various places, hoping that she 

would allow them to adopt her child. Closely related to the same, is the fact 

admitted by “X” that the accused had asked her to leave his house and 

scolded her when he suspected that she was having a relationship with Bijoy 

Orang. The trend of cross examination shows the defence story of the 

accused and his wife having offered to adopt the child of “X”. The latter does 

not seem improbable. In fact, the voluntariness of “X” in continuing to reside 
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in the house of various Asha workers, giving birth to a child without 

complaining or disclosing anything to either her family members or to the 

persons in whose house she was being looked after or in not disclosing her 

true identity, shows that “X” had decided to anonymously, give birth to the 

child.   

 
37. Yet again, it is seen that no complaint was lodged when the accused 

allegedly entered into forcible sexual relationship with the accused or for that 

matter immediately after the birth of the child. The FIR was lodged after 2 

months two months of the birth of the child, who ironically died after 3 days 

of her birth. The delay has not been explained and ought to have been held 

to be fatal for the prosecution. 

 
38. The inducement on the part of the accused to “X” appears to be that 

of taking her child in adoption. Prosecution has not been able to establish 

that the accused was the person who asked “X” to first become pregnant and 

then give the child to him and his wife. As already noted hereinbefore, the 

evidence of “X” to the effect that the wife of the accused had offered to share 

her husband with “X” if “X” gave a child to them, is seen to be an after-

thought and not believable.  

 
39. Even for the sake of argument if it is accepted that the accused 

induced X to enter into sexual intercourse and bare a child for him, it cannot 

be said that the latter was with the intention of deceiving X, in as much as, 

firstly it has to be held that X being a fully grown up person voluntarily 

accepted the said offer, gave birth to the child; the child however having 

expired, the subsequent act of “adoption” could not be given effect to.  

 

40. Hence, there is no evidence on record to establish that the accused 

induced X to do anything which she would not otherwise had done. Again, 

even if it is assumed for the sake of argument that X would not have given 

birth to the child in her womb after learning about her pregnancy and so gave 

birth on being induced by the accused that he will take the child in adoption, 
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it cannot be said that the said act of the accused was to harm “X” in body or 

reputation. Materials in fact, indicate otherwise.  

41. Thus, in view of the discussion hereinbefore, the instant appeal 

succeeds. Conviction of the appellant under section 417 I.P.C and the 

sentence imposed thereon, are hereby set aside. The appellant/accused 

person is acquitted of the charge under section 417 I.P.C and he is set at 

liberty forthwith.  

42. Let the records of Sessions Case No. 66 of 2014 be sent back 

forthwith to the Court of Learned Assistant Sessions Judge, Sonitpur, 

Tezpur along with the copy of this judgment.  

 Given under my hand and seal of this Court on this the 13th day of 
July, 2016. 
     

 

 

Additional Sessions Judge No. 2, 

     Sonitpur, Tezpur. 

 

 

 


